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April 1 I ,2006 

The Honorable Board of Supervisors 
County of Los Angeles 
383 Kenneth Hahn Hall of Administration 
500 West Temple Street 
Los Angeles, CA 900 12 

Dear Supervisors: 

TECHNICAL CORRECTIONS TO THE FLEXIBLE BENEFIT PLANS 
REQUIRED UNDER THE HEALTH INSURANCE PORTABlLlfY AND 

ACGUWNTABILITY ACT (HIPM) 
(3  VOTES) 

JOINT RECOMMENDATION WITH THE CHIEF ADMINISTRATIVE OFFICER THAT YOUR 
BOARD: 

Approve introduction of ordinance to amend t h e  County's flexible beneqt plans to add 
language relating to the privacyof empiope health care flexible spending accounts, as 
required under the security rules promulgated under the Health Insurance Portability and 
Accountability Act of $996. 

PURPBSESJUSTIFICAT10N OF RECOMMENDED ACTION 

The purpose o i  !he reconmendation is to implement technical amendments to the County's 
flexible benefit plans in order to bring the County into compliance with recent Federal law and 
regulations, pertaining to the security of electronic protected health information of the health 
care spending accounts established under the County's various ''cafeteria" plans. The cafeteria 
plans affected are the Flexible Benefit Plan, the MegaFlex Benefit: Plan, the Choices Plan, and 
the Local 660 Options Plan (collectively referred to as !he "Plans"). 

The health care spending accounts under each of the Plans constitute a "small health plan" 
under HFPAA. As such,  the Plans will become subject to HIPAA's security regulations effective 
April 20, 2006. Therefore, Chapters 5.30, 5.35, and 5.37 of the County Code heed ta be 
amended fa bring the Plans into compliance with HlPM. 



Honorable Beard of Supervisors 
April 7 1,2006 
Page 2 of 2 

Implementation of Sfratealc Plan Goals 

The recommended action is consistent with and promotes the principles of the Counlywide 
Strategic Plan Goal 2: Workforce ExceZZence by protecting the privacy of employee health 
information. 

FISCAL IMPACTfFtNANClNG 

None 

FACTS AND PROVlSIONSlCEGAL REQUIREMENTS 

The Plans must be amended to ensure compliance with the HlPaA security rules and to clarify 
which County employees have access to protected health information. 

The accompanying ordinance brings each of the Plans into HIPAA, compliance. For !he Flexible 
and MegaFlex Benefit Pians, the health care spending ae~ounts are created under Chapter 5.30 
of the County code, the County of Los Angeles Health Care Reimbursement Plan, For the 
Choices Plan, the health care spending accounts are established under Chapter 5.35, the 
Choices Health Care Spending Account Plan. For the Options Plan, the health care spending 
accounts are under Part 3 of Chapter 5.37. titled, The Local 660 Health Care Spending Account 
of The Local 660 Cafeteria Program. 

The accompanying ordinance has Seen reviewed a s  to form by County Counsel. 

IMPACT ON,.CURRENT SERVICES 

County employees and their spouses and dependents will receive improved privacy of their 
electronic Protected Health Informatian and the Plans will comply with all applicable Federal 
privacy law. 

Respectfully submitted, 

v 

Director of Personnel Chief ~dmin is t ra t iwdhcer  

Attachments ( 4  ) 

c: County Counsel 
Auditor-Controller 
Chief lnformafion OHicer 
Executive Officer, Board of Supervisors 



ANALYSIS 

This ordinance amends Title 5 - Personnel, of t h e  Los Angeles County Code 

Section 5.30.710, Section 5.35.100, and Section 5.37.1 80 defining employees that have 

access to protected electronic health information to conform the County's health care 

spending account p!ans to current Federal laws and regulations that are effective 

April 20, 2006. 

RAYMOND G. FORTNER, JR. 
County Counsel n 

LESTER J. m ~ d l  
Principal Deputy County Counsel 
Labor & Employment Division 

LJT:mag 
( v e s t e d  031 3 E )  
(tensed 03124ffi) 



ORDINANCE NO. 

An ordinance amending Title 5 - Personnel, of the Los Angeles County Code, 

relating to the  County of Los Angeles Flexible Benefit Plan, the Choices Health Care 

Spending Account Plan, and the Local 660 Cafeteria Program. 

The Board of Supervisors of the County of Los Angeles ordains as follows: 

SECTION 1. Section 5.30.1 70 is hereby amended to read as follows: 

5.30.1A0 Privacy of Protected Health Information. 

This section contains the Plan provisions required by the Standards for Privacy of 

Individually Identifiable Health Information and for the securitv of Electronic Protected 

Health Information 45 CFR § 164.102 et seq., as amended from time to time, and any 

successor thereto (the "Privacy Rules"} promulgated under Title II of the Health 

Insurance Portability and Accountability Act of 1996, as amended ("HIPAM), relating to 

the permitted disclosure of Protected Health Information by t h e  Plan to the County. The 

provisions of this section shall ? I ! ,  20Q4, 3rd zhA-appty to the Plan for 

so Tong as such portion of the Plan constitutes a "health plan" under HlPAA and, as 

such, is subject to the HIPAA Privacy Rules. 

Except as ofhenvise provided in this section, the provisions QT the Plan, including 

any definitions therein, shall apply to this section; provided, however, that the provisions 

of this section shall supercede any conflicting or inconsistent provision of the Plan. 

A. Definitions. The following terms, when capitalized, will have the 

meanings set forth below for purposes of this section, unless otherwise specified herein: 



1. "Covered Person" means any eligible employee or former 

employee of the County or an eligible spouse or dependent thereof who participates in 

the Plan. 

2. - "Electronic Protected Health Information" means Protected 

Health Information that is maintained in, or transmitted by, electronic media (as defined 

in 45 CFR 5 1160.1 031. 

3. Z'WeaIth Information" means any information, whether oral - 

or recorded in any form or medium, that is created or received by the Plan and relates 

to the past, present or future physical or mental health or condition of an individual; the 

provision of health care to an individual; or the past, present or future payment for the 

provision of health care to an individual. 

4. "'lndividualiy Identifiable Health Information" means Health - 

Information, induding demographic information collected from an individual, that 

identifies an individual; or with respect to which there is a reasonable basis to believe 

fhe information can be used to identify an individual. 

5. 4 'Notice" means the notice of privacy practices for - 

Protected Health Information required to be provided by the Plan to a Covered Person 

pursuant to the Privacy Rules- 

6. - & "Plan Administration Functions1' means administration 

functions perFormed by the County on behalf of the Plan, but excluding functions 

performed by the County in connection with any other benefit or benefit plan of the 

County. 



7. & "P~licies and Procedures'9means those Comprehensive - 

Privacy Policies and Procedures with respect ta Protected Health lnformation 

established and maintained by the Plan pursuant to the Privacy Rules. 

8. A "Privacy Official" means that person designated by the - 

County in the Policies and Procedures to implement and enforce the Policies and 

Procedures. 

9. &''Protected Health Fnformation" means Individually - 

Identifiable Health Information that is transmitted by electronic media, maintained in any 

medium described in the definition of electronic media at 4 CFR 5 ?62.3OS,  

45 CFR 5 160.103, or transmitted or maintained in any other form or medium; provided, 

however, that Protected Health Information does not include lndividuallliy Identifiable 

Health Information in education records covered by the Family Educational 

Rights and Privacy Act, as amended, 20 U.S.C. 12329, records described at 

20 U.S.C. 5 1232g(a)(4)(B)(iv), and employment records held by a health plan in its role 

as employer. 

10. Q- "Required by Law" means a mandate contained in law - 
that is enforceable in a court of law and includes, but is not limited to: 

a. Court orders and court-ordered warrants; 

b. Subpoenas or summons issued by a court, grand jury, 

governmental ar tribal inspector general, or administrative body authorized to require 

t h e  production of information; 



c. Civil or an authorized investigative demand; 

d. Medicare conditions of participation with respect to 

health care providers participating in the program; and 

e. Statutes or regulations that require the production of 

information. 

I 1. % "Summary Health Information" means information that - 

may be individually Identifiable Health Information, and: 

a- That summarizes the  cfaims history, claims expenses 

or type of claims experienced by individuals for whom the County had provided health 

benefits under the Plan; and 

b. From which the information described at 

45 CFR § 164.514(b)(Z)(i) has been deleted, except that the geographic information 

described in 45 CFR 5 164.514(b)(2)(i)(B) need only be aggregated to the level of a 

five-digit zip code. 

B. Identity of Plan Sponsor. 

1. The County shall be the plan sponsor for purposes of the 

Privacy Rules when using or dZsclosing Protected Health Information in accordance with 

subsection C of this section and when otherwise acting an behalf of the Plan with 

respect to the Plan's obligations under the Privacy Rules. 

2. The Privacy Official shall act for the plan sponsor, and shall 

be entitled te delegate its powers and responsibilities in accordance with its usual 

practices. 



3. Individuals and classes of individuals identified in subsection 

F of this section shall assist the Privacy Ofificial. 

C. Permitted 'Uses and Disclosure of Protected Health Information. 

I Subject to obtaining written certification from the County as 

described in subsection E of this section, and except as provided in subsection C2 of 

this section, the Plan may disclose Protected Health Information to the County only for 

the purpose of performing Plan Administration Functions. Only those individuals 

identified in subsection F of this section will be permitted to access and use Protected 

Health Infomation disclosed under this subsection C1, and may access and use it 

solely for the purposes of performing Plan Administration Functions, consistent with 

anv conditions or restrictions imposed on, or othennrise aqreed to by, the County 

pursuant to this Section. 

2. In addition, the Pian may disclose to the County information 

on whether an individual is participating in the Plan and may disclose Summary Health 

Information to the County, provided the County requests Summary Health Information 

for the purpose of: 

a. Obtaining premium bids from health plans for 

providing health insurance coverage under or on behalf of the Plan; or 

b. Modifying, amending or terminating the Plan. 

3. The Plan shall not disclose Protected Health lnformafion to 

the County unless the Notice contains the statement required by 45 CFR 5 lW.520(b)[l)(iii)(C). 



4. Notiwithstanding any provisions of the Plafi to the contrary, in 

no event will the County be permitted to use or disclose Protected Health Information in 

a manner that is inconsistent with 45 CFR 5 164.504(f). 

5. The Plan may otherwise use and disclose Protected Health 

Information in accordance with the Privacy Rules and the Plan' s Policies and 

Procedures, 

D. Profected Health Infomation Disclosure Conditions. The Plan will 

disclose Protected Health Information to the County as provided in subsection C l  of this 

section only if the County furnishes the certification set forth in subsection E of this 

section, and the County agrees that with respect to any Protected Health Information 

disclosed to it by the Plan, the County will: 

1. Not use or further disclose the Protected Health Information 

other than as permitted or required by the Plan or as Required by haw; 

2. Ensure that any agents, including a subcontractor, to whom 

it provides Protected Health Information received from the Plan agree to the same 

restrictions and conditions that apply to the County with respect to such Protected 

Health Information; 

3. Not use or disclose the Protected Health Information far 

employment-related actions and decisions or in connection witR any other benefit or 

employee benefit plan of the County, (except to the extent such other benefit plan, 

program or arrangement is part of an organized health care arrangement of which the 

Plan also is a part); 



4. Report to the Plan any use or disclosure of the information 

that is inconsistent with the uses or disclosures provided for of which it becomes aware; 

5. Make Protected Health Information available to an individual 

who requests access to his or her Health Information in accordance with 

45 CFR 5 164.524; 

6. Make Protected Health Information available for amendment 

and incorporate any amendments to Protected Health Information in accordance with 

45 CFR 5 j64.526; 

7. Maintain and make available information required to provide 

an accounting of disclosures in accordance with 45 CFR 5 164.528; 

8. Make its internal practices, books and records relating to the 

use and disclosure of Protected Health Information received from the Plan available to 

the Secretary of the Department of Health and Human Services for the purposes of 

determining compliance by the Plan with Subpart E of 45 CFR 5 164; 

9. If feasible, return or destroy all Protected Health Information 

received from the Plan that the County still maintains in any form, and retain no copies 

of such information, when no longer needed for the purpose for which the disclosure 

was made, except that, if such return or destruction is not feasible, limit further uses and 

disclasures to those purposes that make the return or destruction of the information 

infeasible; and 

10. Ensure that the adequate separation between the Plan and 

the County, required in 45 CFR 5 'I 64.504{f)(2)(iii), is established. 



E. County Certification. The Plan will disclose Protected Health 

Information to the County as provided in subsection C'l af this section only upon the 

receipt of a certification from the County that the Plan h a s  been amended to incorporate 

the provisions of 45 CFR 5 364.504(f)(2)(ii), and that the County agrees to the 

conditions set forth in subsection D of this section. 

F. Adequate Separation between the Plan and the County for Plan 

Administration Functions. Only the fo!lowing employees or classes of employees or 

other persons under the County' s control will be permitted to access and use Protected 

Health Information for Plan Administration Functions in accordance with subsection C of 

this section: 

Director of Personnel 

Department of Human Resources, Employee Benefits Division - PtCF 

€mpkpes Senior Human Resources Manaqer and all Human Resources 

Analvsts 

Department of Human Resources, Administrative Services Division, 

Fiscal Sewices Section--Senior Human Resources Manager 

and all Human Resources Analysts 

Office of the County Counsel-Desiqnated Deputies 

Chief Administcaiive 0-fFice - Compensation Pelicy Division-Division Chief, 

Assistant Division Chief, all Principal Analysts, CAO 

County Privacy Official and Assistant Privacv Official 



Protected Health Information disclosed to these individuals under subsection C l  

of this section may be accessed and used only for  purposes of pePforrning Plan 

Administration Functions. 

G. Disciplinary Sanctions and Mitigation of Ham. In the event that 

any employee specified in subsection F of this section does not comply with the 

provisions set forth in this section, that employee will be subject ta disciplinary action by 

the County (which may include termination) for such non-compliance, as set forth in the 

Policies and Procedures. In addition, the Plan will take all necessary action to mitigate 

any h a m  caused by an employee' s failure to comply with these provisions. 

H. Compliance with Health Privacy Laws. To the extent applicable, 

the Plan will comply with Subpart E of 45 CFR 5 164 and any other applicable federal, 

state and local laws governing the safeguarding of 'health privacy matters. 

I. Interpretation of MIPAA Privacy Rules. The provisions of this 

section are meant to comply with (and not expand upon) the requirements of the HIPAA 

Privacy Rules and shall be interpreted accordingly. In the event that any of the 

pravisions of this section are not applicable, are superceded, or are no longer required 

under HIPAA, they shall be deemed to be deleted from the Plan and shall have no 

further force or affect. 

J. Security Standards-for Electronic Protected Health Information. 

Beqinninq-.ng later than A ~ r i l  20, 2006, in order to safeguard any Electronic Protected 

Health Information created, received, maintained, or transmitted to or bv the County on 

behalf of the Plan, the County shall: 



1. Implement administrative, physical and technical safequards that 

reasonably and appropriately protect the confidentiali€v, intesritv, 

and availability of the Electronic Protected Health Information that it 

creates, receives, maintains or transmits on behalf of the Plan; 

2. Ensure that the adequate separation between t he  Plan and the 

County required bv subsection F and 45 CFR 6 164.504(f)(Z)(iii) is 

supported by reasonable and appropriate security measures; 

3. Ensure that any a~ent ,  including a subcontractor, to whom it 

provides Electronic Protected Health Information assees to 

0 

that Information; and 

4. Report to the Plan anv security incident of which if becomes aware. 

SECTION 2. Section 5-35,? 00 is hereby amended to read as fol!o\rvs: 

5.35.dOO Privacy of Protected Health Information. 

This section contains the Plan provisions required by the Standards for Privacy of 

Individually Identifiable Health Information and for the secwritv of Electronic Protected 

Health Information 45 CFR 3 164.102 et seq., as amended from time to time, and any 

successor thereto (the "Privacy Rules") promulgated under Title I! of the Health 

Insurance Portability and Accountability Act of 1996, as amended ("HIPAA"), relating to 

the permitted disclosure of Protected Health Information by the Plan to the County. 

The provisions sf this section shall ~~~11~3nnn;rnrlply to t h e  

A0 



Plan for so long as such portion of the Plan constitutes a "health plan" under HlPAA 

and, as such, is subject to the HIPAA Privacy Rules. 

Except as otherwise provided in this section, the provisions of the Plan, including 

any definitions therein, shall apply to this section; provided, however, that the provisions 

of this section shall supercede any conflicting or inconsistent provision of the Plan. 

A. Definitions. The foliowing terms, when capitalized, will have the 

meanings set forth below for purposes of this section, unless otherwise specified herein: 

1. "Covered Person" means any eligible employee or former 

employee sf the County as an eligible spouse or dependent thereof who participates in 

the Plan. 

2. - "Electronic Protected Health Information" means Protected 

Health information that is maintained in, or transmitted by, electronic media (as defined 

in 45 CFR 6 160.103). 

3. Z "Health Information" means any information, whether oral - 

or recorded in any form or medium, that is created or received by the Plan and relates 

to the past, present or future physical or mental health or condition of an individual; the 

provision of health care to an individual; or the past, present or future payment for the 

provision of health care to an individual. 

4. & "Individually Identifiable Health Information" means Health - 

1 nforrnation, including demographic infomation collected from an individual, that 

identifies an individual; or with respect to which there is a reasonable basis to believe 

the information can be used to identify an individual. 



5. 4 "Notice" means the notice of privacy practices for - 

Protected Health Information required to be provided by the Plan to a Covered Person 

pursuant to the Privacy Rules. 

6. - 5 "Plan Administration Functions1' means administration 

functions performed by the County on behalf of the Plan, but excluding functions 

performed by the County in connection with any other benefit or benefit plan of the 

County. 

7. & "Policies and Procedures" means those Comprehensive - 

Privacy Policies and Procedures with respect to Protected Health Infomation 

established and maintained by the Plan pursuant to the Privacy Rules. 

8. Z "Privacy OfFrcial" means that person designated by the - 
County in the Policies and Procedures to implement and enforce the Policies and 

Procedures. 

9. €k "Protected Health Information1' means individually - 

Identifiable Health Information that is transmitted by electronic media, maintained in any 

medium described in the definition of electronic media at 45 FFR 9 A ? . 1 0 3 ,  

45 CFR 5 160.103, or transmitted or maintained in any other fom or medium; provided, 

however, that Protected Health Information does not include Individually Identifiable 

Health Information in education records covered by the Family Educational Rights 

and Privacy Ad,  as amended, 20 U.S.C. § f 2329, records described at 

20 U.S.C. 5 1232g(a)(4)(B)(iv), and employment records held by a health plan in its role 

as employer. 



10. '% "Required by Law" means a mandate contained in law - 

that is enforceable in a court of law and includes, but is not limited to: 

a. Court orders and court-ordered warrants; 

b. Subpoenas or summons issued by a court, grand jury, 

governmental or tribal inspector general, or administrative body authorized to require 

the production of Information; 

c. Civil or an authorized investigative demand; 

d. Medicare conditions of participation with respect to 

health care providers participating in the program; and 

e. Statutes lor regulations that require the production of 

information. 

1 I 4& "Summary Health Information" means information that - 

may be Individually Identifiable Health Information, and: 

a. That summarizes the claims history, claims expenses 

or type of claims experienced by individuals for whom the County had provided health 

benefits under the Plan; and 

b. From which the information described at 

45 CFR 5 164.51 4(b)(2)(i) has been deleted, except that the geographic information 

described if4 45 CFR 5 164.514(b)(Z)(i)(B) need only be aggregated to the level of a 

five-digit zip code. 

B. Identity of Plan Sponsor. 

7 .  The County shall be the plan sponsor for purposes of the 

Privacy Rules when using or disclosing Protected Health Information in accordance with 
13 



subsection C of this section and when otherwise acting on behalf of the Plan with 

respect to the Plan' s obligations under the Privacy Rules, 

2. The Privacy Official shall act for the plan sponsor, and shall 

be entitled to delegate ;its powers and responsibilities in accordance with its usual 

practices. 

3 .  Individuals and classes of individuals identified in subsection 

F of this section shall assist the Privacy Official. 

C. Permitted Uses and Disclosure of Protected Health Information. 

7 .  Subject to obtaining wriften certification from the County as 

described in subsection E of this section, and except as provided in subsection C2 of 

this section, the Plan may disclose Protected Health Information to the County only for 

the purpose of performing Plan Administration Functions. Only those individuals 

identified in subsedisn F of this section will be permitted to access and use Protected 

Health Information disclosed under this subsection C1, and may access and use it 

solely for the purposes of performing Plan Administration Functions, consistent with 

any conditions or restrictions imposed on, or othenvise aareed to bv. the County 

pursuant to this Section. 

2. In addition, the Plan may disclose to the County information 

on whether an individual is participating in the Plan and may disclose Summary Health 

Information to the County, provided the County requests Summary Health Information 

for the purpose of: 



a. Obtaining premium bids from health plans far 

providing health insurance coverage under or on behalf of the Plan; or 

b. Modifying, amending or terminating the Plan. 

3. The Plan shall not disclose Protected Health information 

to the County unless the Notice contains the statement required by 

45 CFR 5 -l64.520(b)(l)(iii)(C). 

4. Notwithstanding any provisions of the Plan to the contrary, in 

no event will the County be permitled to use or disclose Protected Health Onformation in 

a manner that is inconsistent with 45 CFR 5 164.504(f). 

5. The Plan may otherwise use and disdose Protected Health 

Information in accordance with the Privacy Rules and the Plan' s Policies and 

Procedures. 

D. Protected Health Information Disclosure Conditions. The Plan wit! 

disclose Protected Health Information to the County as provided in subsection C1 of this 

section only if the County furnishes the certification set forth in subsection E of this 

section, and the County agrees that with respect to any Protecfed Health Enformation 

disclosed to it by the Plan, the County will: 

1. Not use or further disclose the Protected Health Information 

other than as permitted or required by the Plan or as Required by Law; 

2. Ensure that any agents, including a subcontractor, to whom 

if provides Protected Health Information received from the Plan agree to the same 

restrictions and conditions that apply to the County with respect to such Protected 

Health Information; 
3 5 



3. Not use or disclose the Protected Health Information for 

employment-related actions and decisions or in connection with any other benefit or 

employee benefit plan of the County, (except to the extent such other benefit plan, 

program or arrangement is part of an organized health care arrangement of which the 

Plan also is a part); 

4. Report to the Pllan any use or disclosure of the information 

that is inconsistent with the uses or dlsclarsuses provided for of which it becomes aware; 

5. Make Protected Health Informatiun available to an individual 

who requests access to his or her Health Information in accordance with 

45 CFR 3 164.524; 

6. Make Protected Health Information available for amendment 

and incorporate any amendments to Protected Health Information in accordance with 

45 CFR 5 "14.526; 

7. Maintain and make available information required to provide 

an accounting of disclosures in accordance with 45 CFR 5 164.528; 

8. Make its internal practices, books and records relating to the 

use and disclosure of Protected Health Information received from the Plan available to 

the Secretary of the Department of Health and Human Services for the purposes of 

determining compliance by t h e  Plan with Subpart E of 45 CFR § 164; 

9. . If feasible, return or destroy all Protected Health Information 

received from the Plan that the County still maintains in any farm, and retain no copies 

of such information, when no longer needed for the purpose for which the disclosure 

was made, except that, if such return or destrwcfion is not feasible, firnit further uses and 
16 



disclosures to those purposes that make the return or destruction of the information 

infeasible; and 

10. Ensure that the  adequate separation between the Plan and 

the County, required in 45 CFR 5 164.504(f)[Z)[iii), is established. 

E. County Cedificatien- The Plan will disclose Protected Health 

Information te the County as provided in subsection C1 of this section only upon the 

receipt of a certification from the County that €he Plan has been amended to incorporate 

the provisions of 45 CFR 5 164.504{9[2)(ii), and that the County agrees to the 

conditions set forth in subsection D of this section. 

F. Adequate Separation bebeen the Plan and the County far Plan 

Administration Functions. Only the following employees or classes of employees or 

other persans under the County' s control will be permitted to access and use Protected 

Health Information for Plan Administration Functions in accordance with subsection C of 

this section: 

Director of Personnel 

Department of Human Resources, Employee Benefits Division - AN 

Senior Human Resources Manaqer and all Human Resources 

Analysts 

Department of Human Resources, Administrative Services 

Division, Fiscal Services Section-Senior Human Resources 

Manager and all Human Resources Analysts 

Office of the Countv Counsel--Desiqnated Deputies 



Chief Administrative Office - Compensation Policv Division-Division Chief, 

Assistant Division Chief, all Principal Analysts, CA0 

County Privacv Official and Assistant Privacv Official 

Protected Health! Information disclosed to these individuals under subsection C l  

of this section may be accessed and used only for #!+purposes of performing Plan 

Administration Functions. 

G. Disciplinary Sanctions and Mitigation of Harm. In the event that 

any employee specified in subsection F of this section does no2 comply with the 

provisions set forth in this section, that employee will be subject to disciplinary action by 

the County (which may include termination) for such non-compliance, as set forth in the 

Policies and Procedures. In addition, the Plan will take all necessary action to mitigate 

any h a m  caused by an employee' s failure Za comply with these provisions. 

H. Compliance with Health Privacy Laws. To the extent applicable, 

the Plan will comply with Subpart E of 45 CFR 5164 and any other applicable federal, 

state and local laws governing the safeguarding of health privacy matters. 

I. Interpretation of H l P M  Privacy Rules. The provisions of this 

seGZion are meant to comply with (and not expand upon) the requirements of the HlPAA 

Privacy Rules and shall be interpreted accordingly. In the event that any of the 

provisions of this section are not applicable, are superceded, or are no longer required 

under HIPAA, they shall be deemed to be deleted from the Plan and shall have no 

further force or affect. 

J. Security Standards for Electronic Protected Health I nforma'tion. 

Beplinninq no later than April 20, 2006, in order to safeguard any Electronic Protected 

I 8  



Health lnformation created, received, maintained, or transmitted to or by the-Counw on 

behalf of the Plan, the  Countv shall: 

1. Implement administrative, physical and technical safeguards that 

reasonablv and appropriatelv protect the confidentialitv. inteprritv, 

and availabilitv of the Electronic Protected Health Information that it 

creates, receives, maintains or transmits on behalf of the Plan; 

2. Ensure that the adequate separation between the Plan and the . 

County required by subsection F and 45 CFR 5 164.504($)(2)(iii) is 

supported by reasonable and appropriate security measures; 

3. Ensure that any aqent, inciudinq a subcontractor, to whom it 

provides Electronic Protected Health lnformation aqrees to 

implement reasonable and appropriate security measures to protect 

that Infomation; and 

4. Report to the Plan any security incident of which it becomes aware. 

SECTION 3. Section 5.37.180 is hereby amended to read as follows: 

5.37.180 Privacy of Protected Health Information. 

This section contains provisions required by the Standards for Privacy of 

Individually Identifiable Health Information and for the securitv of Electronic Protected 

Health Information 45 CFR § 164.202 et seq., as amended from time to time, and any 

successor thereto (the "Privacy Rules") promulgated under Title IF of the Health 



Bnsurance Portability and Accountability Act of 7996, as amended ("HIPAA"'), relating to 

the permitted disclosure of Protected Health Information by the Local 66Q Health Care 

Spending Account (the "FSA Plan") to the  County. The provisions of this section shall 

apply to the FSA Plan and for so long as such 

portion of the FSA Plan constitutes a "health plan" under HIPAPI and, as such, is subject 

to the HPAA Privacy Rules. 

Except as otherwise provided in this sedion, the provisions of the FSA Plan, 

including any definitions therein, shall apply to this section; provided, however, that the 

provisions of this section shall supercede any conflicting or inconsistent provision of the 

FSA Plan. 

A. Definitions. The following terms, when capitalized, will have the 

meanings set forth below for purposes of this section, unless othenvise specified herein: 

1. "Covered Person" means any eligible employee or former 

employee of the County or an eligible spouse or dependent thereof who participates in 

the FSA Plan. 

2. - "Electronic Protected Health Information" means Protected 

Health Information that is maintained in, or transmitted bv, electronic media (as defined 

in 45 CFR 5 360,103). 

3.  Z "Health Information" means any information, whether oral - 

or recorded in any form or medium, that is created or received by the FSA Plan and 

relates to the past, present or future physical or mental health or condition of an 

individual; the provision of health care to an individual; or the past, present or future 

payment for the provision of health care to an individual. 
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9- & "lnd ividually Identifiable Health Information" means Health 

Information, including demographic information collected from an individual, that 

identifies an individual; or with respect to which there is a reasonable basis to believe 

the information can be used to identify an individual. 

5. 4 "'Notice" means the notice of privacy practices for - 

Protected Hea'lth Information required to be provided by the FSA Plan to a Covered 

Person pursuant to the Privacy Rules. 

6. 5 "Plan Adminkfration Functions" means administration - 

functions performed by the County on behalf of the FSA Plan, but excluding functions 

perfarmed by the County in connection with any other benefit or benefit plan of the 

County. 

7. & "Policies and Procedures" means those Comprehensive - 

Privacy Policies and Procedures with respect to Protected Heafth Information 

established and maintained by the FSA Plan pursuant to the Privacy Rules. 

8. L "Privacy Official" means that person designated by the - 
County in the Policies and Procedures to implement and enforce the Policies and 

Procedures. 

9. & "Protected Health Information" means Individually - 
Identifiable Health Information that is transmitted by electronic media, maintained in any 

medium described in the definition of electronic media at 45 CF!? 5 ?62.?03, 

45 CFR 5 160.103, or transmitfed or maintained in any other form or medium; provided, 

however, that Protected Health Information does not include Individually Identifiable 

Health Information in education records covered by the Family Educational Rights 
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and Privacy Act, as amended, 20 U.S,C. 5 A 232g, records described at 

20 U.S.C. 5 1232g(a)(4)(B)(iv), and employment records held by a health plan in its role 

as employer. 

AO. &"Required by Law" means a mandate contained in Paw - 
that is enforceable in a court of law and includes, but is not limited to: 

a. Court orders and court-ordered warrants; 

b. Subpoenas or summons issued by a coufl, grand jury, 

governmental ar tribal inspector general, or administrative body authorized to require 

the production of information; 

c. Civil or an authorized investigative demand; 

d. Medicare conditions of participation with respect to 

health care providers participating in the program; and 

e. Statutes or regulations that require the  production of 

information. 

I . 4& '"Summary Health Information" means information that - 

may be Individually Identfflable Health Information, and: 

a. That summarizes the claims history, claims expenses 

or type of claims experienced by individuals for whom t h e  County had provided health 

benefits under the FSA Plan; and 

b. From which the information described at 

45 CFR 5 164.514(b)(2)(i) has been deleted, except that the geographic information 

described in 45 CFR 5 164.514(b)(Z)(i)(B) need only be aggregated to the level of a 

five-digit zip code. 



B. Identity of FSA Plan Sponsor. 

1. The County shall be the plan sponsor for purposes of the 

Privacy Rules when using or disclosing Protected Health Information in accordance with 

subsection C of this section and when otherwise acting on behalf of the FSA Plan with 

respect to the FSA Plan's obligations under the Privacy Rules. 

2. The Privacy Offcia1 shall act for the FSA Plan sponsor, and 

shall be entitled to delegate its powers and responsibilities in accordance with its usual 

p radices. 

3. Individuals and classes of individuals identified in subsection 

F of this section shall assist the Privacy Official. 

C. Permitted Uses and Disclosure of Protected Health informatien. 

1 Subject to obtaining written certification from the County as 

described in subsection E of this section, and except as provided in subsection C2 of 

this section, the FSA Plan may disclose Protected Health Infomation to the County only 

for the purpose of performing Plan Administration Functions. Only those individuals 

identified in subsection F of this section will be permitted to access and use Protected 

Health Information disclosed under this subsection C l ,  and may access and use it 

solely for the purposes of performing Plan Administration Functionsl-, consistent with 

anv conditions air restrictions imposed on. or otl-tenuise agreed to bv, t he  Countv 

pursuant to this Section. 

2. In addition, the FSA Plan may disclose to t h e  County 

information on whether an individual is participating in the FSA Plan and may disclose 



Summary Health lnformation to the County, provided the County requests Summary 

Health Information-kbmath for the purpose of: 

a. Obtaining premium bids from health plans FSA-Plws 

for providing health insurance coverage under or on behalf of the FSA Pl'an; or 

b. Modifying, amending or terminating the FSA Plan. 

3. The FSA Plan shall not disclose Protected Health 

lnformation to the County unless the Notice contains the statement required by 

45 CFR 5 164.520(b)(I)(iii}(C). 

4. Notwithstanding any provisions of the FSA Plan to the 

contrary, in no event will the County be permitted to use or disclose Protected Health 

Information in a manner that is inconsistent with 45 CFR 5 164.504($). 

5. The FSA Plan may otherwise use and disclose Protected 

Health Information in accordance with the Privacy Rules and the FSA Plank Policies 

and Procedures. 

D. Protected Health lnformation Disclosure Conditions. The FSA Plan 

will disclose Protected HeaRh Information to the County as provided in subsection C l  of 

this section only if the County furnishes the certification set forth in subsection E of this 

section, and the County agrees that with respect to any Protected Health lnformation 

disclosed to it by the FSA Plan, the County will: 

3 .  Not use or further disclose the Protected Health Information 

other than as permitted or required by the FSA Plan or as Required by Law; 

2. Ensure that any agents, including a subcontractor, to whom 

it provides Protected Health Information received from the FSA Plan agree to the same 
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restrictions and conditions that apply to the County with respect to such Protected 

Health Infomatian; 

3. Not use or disclose the  Protected Health Informatian for 

employment-related actions and decisions or in connection with any other benefit or 

employee benefit FSA-Hm plan of the County, (except to the extent such other benefit 

E&Na+plan, program or arrangement is part of an organized health care 

arrangement of which the FSA Plan also is a part); 

4. Repart to the  FSA Plan any use or disclosure of the  

information that is inconsistent with the uses or disclasures provided for of which it 

becomes aware; 

5. Make Protected Health Information available to an 

individual who requests access to his or her Health Information in accordance with 

45 CFR 3 164.524; 

6. Make Protected Health Information available for amendment 

and incorporate any amendments ta Protected Health Information in accordance 

with 45 CFR 5 364.526; 

7. Maintain and make available information required ta provide 

an accounting of disclosures in accordance with 45 CFR 5 164.528; 

8. Make its internal practices, books and records relating to the 

use and disclosure of Protected Health lnformation received from the FSA Plan 

available to the Secretary of the Deparfrnent of Health and Human Services for the 

purposes of determining compliance by the FSA Plan with Subpart E of 45 CFR § 164; 



9 If feasible, return or destroy all Protected Health Information 

received from the FSA Plah that the County still maintains in any form, and retain no 

copies of such infomation, when no longer needed for the purpose for which the 

disclosure was made, except that, if such return'oa destruction is not feasible, Timit 

further uses and disclosures to those purposes that make the return or destruction of 

the information infeasible; and 

10. Ensure that the adequate separation between the FSA Plan 

and the County, required in 45 CFR 5 164.504(f)(Z)(iii), is established. 

E. County Certificatian. The FSA Plan will disclose Protected Health 

Information to the County as provided in subsection C+l of this section only upon the 

receipt of a certification from the County that the FSA Plan has been amended to 

incorporate the provisions of 45 CFR 5 164+504(f)(2)(ii), and that the County agrees to 

the  conditions set forth in subsection Q of this section. 

F. Adequate Separation between the FSA Wan- and the County for 

Plan Administration Functions. Only the following employees or classes of employees 

or other persons under the County' s control will be permitted to access and use 

Protected Health Information for Plan Administration Functions in accordance with 

subsection C of this section: 

Director of Personnel 

Department of Human Resources, Employee Benefits Division 

Senior Human Resources Manaper and all 

Human Resources Analysts 



Department of Human Resources, Administrative Services 

Division, Fiscal Services Section--Senior Human Resources 

Manager and all Human Resources Analysts 

OfBice of the County CounsebDesisnated Deputies 

Chief Administrative Ofice - Compensation Policv Division--Division Chief, 

Assistant Division Chief, all Principal Analysts. CAO 

C C a  1 

Protected Health Infomation disclosed to these individuals under subsection C l  

of this section may be accessed and used only for purposes of performing Plan 

Administration Functions. 

G. Disciplinary Sanctions and Mitigation of Harm. In the event that 

any employee specified in subsection F of this section does not comply with the 

provisions set forth in this section, that employee will be subject to disciplinary action by 

the County (which may include termination) for such non-compliance, as set forth in the 

Policies and Procedures. In addition, the FSA Plan will take all necessary action to 

mitigate any ham caused by an employee' s failure to comply with these provisions. 

H. Compliance with Health Privacy Laws. To the extent applicable, 

the FSA Plan will comply with Subpart E of 45 CFR 5 164 and any other applicable 

federal, state and local laws governing the safeguarding of health privacy matters. 

I. Interpretation of HlPAA Privacy Rules. The provisions of this 

section are meant to comply with (and not expand upon) the  requirements of the HlPAA 

Privacy Rules and shall be interpreted accordingly- In the event that any of the 



provisions of this section are not applicable, are supesceded, or are no longer required 

under HIPAA, they shall be deemed to be deleted from the FSA Plan and shall have no 

further force or affect. 

J. Security Standards for Electronic Protected Health Information. 

8 

Health Information created, received, maintained, or transmitted to ar by the Clountv on 

behalf of the FSA Plan, the County shall: 

I. Implement administrative, physical and technical safesuards that 

reasonably and appropriatelv protect the confidentiality, integrity, 

and availabilw of the-Electronic Protected Health Information that it 

creates. receives, maintains or transmits on behalf of the Plan; 

2. Ensure that the adequate separation between the FSA Plan and 

the County required by subsection F and 45 CFR 5 164.504M(2)(iii) 

is supported by reasonable and appropriate securitV measures; 

3.- Ensure that any aqent, including a subcontractor, to whom it 

provides Electronic Protected Health information aqrees to 

implement reasonable and appropriate security measures to protect 

that Information; and 

4. Report to the FSA Plan any security incident of which it becomes 

aware. 



SECTION 4. Pursuant to Government Code Section 25123 (f), this ordinance 

shall take effect immediately upon final passage. 


